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SletTeI(mHLOMM)!:

Contention of the Petitioner:

Despite the fact that the earlier proceedings removing the ‘Petitioner /
Appellant herein had been set aside by the Hon’ble High Court in
W.P.N0.16393/2008 dated 13.8.2008 for the reason that the Inspector of
Panchayat / District Collector has not given any reasons for such removal, the
present impugned proceedings also suffer from the same vice of not making any
enquiry as to whether the Petitioner / Appellant personally committed the
irregularity in respect of which no enquiry had been held and the explanation
submitted by the Petitioner / Appellant herein has been totally misinterpreted as if
the Appellant herein has committed the irregularities.

Observation of Government:

The second proceeding of the Collector is a speaking order. All facts and
circumstances of the case has been discussed. Collector has used his discretion
under section 205(11) and removed the Revision Petitioner. The Petitioner
contention is liable to be rejected.



Contention of the Petitioner:

When once certain irregularities have been pointed out the Collector ought to
have conducted an enquiry as to who was responsible for commission of such
irregularities. In respect of the alleged irregularities it is not the President, who
personally maintains the records of the Panchayat. As regards payment made to
the various workers employed in the Project, it is the Clerk who maintains the
roster, payment particulars etc., and the same had to be duly verified by Gram
Sevak as well as the Assistant Engineer In-charge of the Project and ultimately has
to be countersigned by the Block Development Officer. When once the irregularity
has been pointed out as a responsible person elected to the office, he had taken the
moral responsibility and remitted the entire amount allegedly found to have been
misappropriated thereby ensuring that there was no loss to the Government. But
this will not tantamount to an admission of the commission of such irregularities or
that he had owned commission of such irregularities. Further, that payment made
by the Petitioner /Appellant also was at the instance and persuasion of the Block
Development Officer to escape from his liability and the action that may be taken
against him (i e, the BDO) by persuading and pressurizing the petitioner / Appellant
to pay the amount and the payment in such circumstances cannot be construed as
expression of guilt by the Petitioner / Appellant herein. All the aforesaid
functionaries working for the Panchayat were responsible and no action had been
taken against the persons who are primarily responsible for the commission of the
alleged irregularities. The inaction of the respondent / Collector in this behalf clearly
tantamounts to an arbitrary exercise of power and the action against the Petitioner
/ Appellant herein alone by removal from the post of President as if he has
personally committed the irregularities is quite arbitrary and is violative of Article
14 of the Constitution of India.

In the absence of any enquiry and action being taken pursuant to any such
enquiry against the persons actually responsible for commission of the alleged
irregularities, if any, singling out the President and removing the elected President
is highly arbitrary and is nothing but abuse of Collector. Even the alleged enquiry
stated in the order had not taken place and no particulars of such enquiry that is to
say the persons who have been enquired etc., had not been stated.

Observation of the Government:

As a result of enquiry into the commission / omission the Collector has also
fixed responsibility on the Block Development Officer going by the gravity of
charge. The Panchayat President is not only the functionary / Elected
representative but also functions as a executive of the Panchayat. Hence he is
overall incharge of proper conduct of the Panchayat and implementation of the
schemes and accounts. Hence the contention of the Ex-Panchayat President is not
correct. The Ex-President was removed following the procedure laid down in
section 205 of Tamil Nadu Panchayat Act, 1994. There is nothing arbitrary about it.
The Collector under section 205 (1) (a) has suo moto powers. Channel of
information to Collector can be through Petitions/complaint enquiry finding etc.
There is no need to communicate to the President the basis and records relating to




the charges. Therefore the action of the collector is in order. The contention may
therefore be rejected. Views of the Collector may be agreed to. The Petitioner
contention is liable to be rejected.

Contention of the Petitioner :

All the members of the Panchayats whose opinion the Collector is bound to
take into consideration have unanimously stated that the Petitioner / Appellant was
not responsible and no action should be taken against the Petitioner / Appellant and
that the explanation given by the Petitioner should be accepted. The outright
rejection of such view of the members of the Panchayat only shows that the
respondent Inspector / Collector of Panchayats is averse to democratic norms
exhibiting his scant regard to elected representatives and only wanted to act on his
own despite the statutory mandates in this behalf, thereby has ignhored the views of
the members for no reason whatever.

Observation of the Government:

As the explanation received was not Satisfactory under section 205 (2) the
Collector forwarded proposal to the Tahsildar having jurisdiction of the Panchayat to
obtain the views of Panchayat on the proposal of the Collector for removal.
Accordingly the views of the Panchayat consisting of 9 members was obtained.
Even though the views obtained on 03.03.2008 unanimously favoured accepting the
explanation of the Ex-President, it is not binding on the Collector. Infact the
Collector is vested with power to cancel a wrong resolution under section 202 of
Tamil Nadu Panchayat Act, 1994. The meeting was convened only for the particular
purpose to consider the views on the Removal proposal. When the funds of the
state is misappropriated the state cannot be a mute spectator when such on act of
omission / commission is overlooked by the Panchayat Council. Hence the Collector
exercised his powers vested under section 205 (11) and removed the President.
Hence the contention of the Petitioner is not correct and may be rejected. The
Petitioner’s contention is liable to be rejected.

Contention of the Petitioner :

Further the respondent failed to note that he had acted on the basis of the
complaint received by way of fax, in which event, the respondent ought to have
summoned the author of the complaint and examined him. No such thing has been
done. If only the respondent had summoned the author of the complaint who had
sent the complaint by fax it would have been evident that the said person had
categorically stated that he gave a complaint on hearsay, that he is illiterate and
that he was not personally aware of the allegations that he made against the
petitioner / Appellant herein and that he knows only to sign. Therefore the
complaint sent by fax ought to have been engineered by certain elements / persons
inimical to the petitioner / Appellant and that the same had been made without any
iota of truth in it.



Observation of the Government:

The Ex-President was removed following the procedure laid down in section
205 of Tamil Nadu Panchayat Act, 1994. There is nothing arbitrary about it. The
Collector under section 205 1 (a) has suomoto powers. Chanell of information to
Collector can be through Petitions/complaint enquiry finds etc. There is no need to
communicate to the President the basis and records relating to the charges.
Therefore the action of the collector is in order. The contention of the petitioner is
liable to be rejected.

Contention of the Petitioner :

The Petitioner / Appellant understands and believes the same to be true that
the respondent herein referred the aforesaid order of the High Court setting aside
the earlier proceedings removing the Petitioner / Appellant from the post of
President in W.P. No. 16393/2008 for opinion of the learned Government Pleader of
the Madras High Court as to whether that order could be appealed against. The
Petitioner further reliably understands that apart from the opinion of the learned
Government Pleader that it was not a fit case for any appeal he has also
categorically opined that in the case of complaint being received by fax, the
complainant ought to have been summoned and examined and that fax message
ought not to have been taken up for enquiry unless the person who complained
makes it personally with material evidence in support of the allegations. The
respondent cannot ignore the opinion of the learned Government Pleader of the
Madras High Court and he is bound to act on such advice. The fact that he has
ignored the advise clearly shows that he wanted to stick to his earlier views, which
has been set aside by the Hon’ble High Court, again purported to give some
reasons without conducting an enquiry as to whether the Petitioner / Appellant was
personally responsible for what are all said against him. The fact that the petitioner
owed moral responsibility and paid the amount so that no loss is caused to the
Government, instead of viewing the same favourably, has taken the same to accuse
and remove the Appellant herein, which action of the respondent could only be
described as perverse and unreasonable besides being illegal.

Observation of the Government:

The petitioner was removed from the Office of the President for
misappropriation of NREG Scheme amount by the proceedings of the Collector
dated 10.6.2008 notified in the TNGG dated 2.7.2008 against which the petitioner
filed W.P.No. 16393 of 2008. By its order dated 13.8.2008 the High Court held that
the Collector has not given reasons in his orders for coming to the conclusion that
the charges made against the petitioner had to be accepted, because of the reasons
assigned thereon and remitted back to the Collector to consider the explanation of
the petitioner with records and pass orders giving reasons therefore. On this the
Government Pleader has opined that the District Collector has to hold a thorough
enquiry on the allegations if the complainant comes in person and gives
complainant and Fax Message cannot be taken as substantial material to take
action against the President and that this is not a fit case for filing Writ Appeal.



2. It may be stated that the complainant Thiru K. Kannan is the
Panchayat Union Council Member of Moorarpalayam. He has sent his complaint
dated 24.1.2007 through Fax as well as by post. The A.E (R.D) Kallakuruchi
conducted enquiry on 9.2.2007 held that the NMRs have been lodged by the
Panchayat President to misappropriate among. The Explanation of the Panchayat
President was called for on 13.2.2007. The complainant has again send this
complaint on 15.2.2007 by videographic evidence that payment was made for the
work not done based on his and the public complaint a peace committee meeting
was held on 15.3.2007 in the Panchayat Union Office Sankarapuram. In the mean
time the petitioner had remitted a sum of Rs. 2,20,000/- in the Panchayat Account
on 28.2.2007. The Collector has acted well within law and the petitioner’s
contention is liable to rejected.

Contention of the Petitioner :

Without prejudice to any of the aforesaid submissions, even otherwise on
merits the respondent failed to note that the funds were not misappropriated but
only misutilised. As already submitted the same has been paid back by the
Petitioner herein resulting in no loss to the Government but at the same time
resulted in some benefit to the public in some other way. If there was any
misutilisation or misappropriation, as already stated, as President of the Panchayat
it can only be stated that he had some moral responsibility. When the actual
irregularities having not been found to be committed by the Petitioner personally
and the amounts misappropriated for his self aggrandisement, the failure of the
respondent herein to come to grips with the vital issue viz., to fix the responsibility
for any such irregularity on persons really responsible has vitiated the entire
proceedings.

In any event the impugned proceedings cannot be supported and the same is
only abuse of powers on the part of the respondent herein.

Observation of the Government:

The remittance of the amount in question proves misappropriation.
Remittance back of the amount will not vitiate the charge of forgery of NMR
records, excess claim of mandays as against actual work executed, etc.

Under section 205 (1) (a) the Collector can suomotto cause notice to the
President for alleged misappropriation. The source of information can be written/
oral or though electronic medium. As long as the allegation is substantiated there
is no requirement of examination of the complainant. Contention of the petitioner
is liable to be rejected.

Contention of the Petitioner:

The Petitioner had been duly elected unopposed and his term of office
ensures up to October 2011. By the impugned proceedings he is deprived of the



elected office for no fault of his, despite the Petitioner / Appellant volunteered and
paid the amounts alleged to have been lost by the Government on account of any
such irregularity so that the Government or the project in question was not put to
any loss. Despite the aforesaid facts to remove the Petitioner / Appellant as
President of the Panchayat can only be said to be vindictive because the Appellant
had earlier moved the High Court and got the order of the respondent set aside.

Observation of the Government:

The removal notification has been issued after following procedure under
section 205 (1) to (10). Hence the same is in order.

The contention of the petitioner therefore is liable to be rejected.

Contention of the Petitioner:

It is respectfully submitted that the prima facie case as well as balance of
convenience is in favour of the Petitioner / Appellant herein and particularly when
the entire elected body of the members of Panchayat have said that the explanation
of the Petitioner / Appellant ought to have been accepted by the Collector.

Observation of the Government:

The removal notification has been issued after following procedure under
section 205 (1) to (10). Hence the same is in order.

If the explanation received is not Satisfactory under section 205 (2) the
Collector forward to Tahsildar having jurisdiction of the Panchayat to obtain the
view of the Panchayat on the proposal of the Collector for removal. Accordingly the
views of the Panchayat consisting of 9 members was obtained. Even though the
views obtained on 03.03.2008 unanimously favored accepting the explanation of
the Ex-President, it is not binding on the Collector. Infact the Collector is vested
with power to cancel a wrong resolution under section 202 of Tamil Nadu Panchayat
Act, 1994. The meeting was convened only for the particular purpose to consider
the views on the Removal proposal. When the funds of the state is misappropriated
the state cannot be a mute spectator when such on act of omission / commission is
overlooked by the Panchayat Council. Hence the Collector exercised his powers
vested under section 205 (11) and removal the President. Hence the Contention of
the Petitioner liable to be rejected.
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